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STATE OF MINNESOTA IN PISTRICT COURT
COUNTY OF STEARNS - SEVENTH JUDICIAL PISTRICT
State of Minnesota, Court File No.
73-»CR-08-1QI36
Plaintiff,
Ve GENERAL FINDINGS,
5 FINDINGS OF FACT
Jerry Lee Thompsorn, AND ORDER
Defendant.

The above-entitled matter came on for trial before the Honorable Vicki E. Landwehr,
Tudge of District Court, on' December 8~ 10, 2009 in the County of Stearns, Qrate of Minnesota.
Will R. Brost appc;ared on behalf of Plaintiff, State of Minnesota. I o_seph M, Parise and
K. Scott Belfry appeared on behalf of Defendant, ferry Lee Thompson.
Now, having duly considered the arguments and memoranda of counsel, the testimony
and exhibits herein, together with the apphcable law, this Court makas the following:
Genera! Findings
1 The Court finds the Defendant, Jerry Lee Thompson gmity of the charge set.férth in Count 1
: of the Complaint, Attempted Murder in the Fisst Degree — Premcdltated
2.  The Court finds the Defendant Jerry Lee 'I’hcmpson guilty of the charge set forth in Count 3
of the Complaint, Atempted Murder in the First Degres with Intent - Whﬂe,.Qommlttmg a
~ Felony.
3. The Court finds the Defendant Jerry Lee Thompson, guilty of the charge set .forth in Count 4
of the Complaint, Atrempted Murdetmthc First Degree ~Intent- While Committing 2

Felony.
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4. The Court finds the Defendant, Jerry Leo Thompson, guilty of the charge set forth in Count 5
6? the Complaint, Kidnapping 1o Commit Great Bodily Harm/T errorize.

5. The Court finds the Defendant, Jerry Lee ’i‘hompson, guilty of the charge set forth in Count 6
of the Complaint, Burglary in the First Degree ~ Assault to a Person in the Building or.on the
Property.

6. The Court finds the Defendant, Jerry Lee Thompson, gwilty of the charge set forth in Count 7
of the Complaint, Asgsault in the Second Degree with a Dangerous Weapon.

7. T‘hc'.;Coﬁrt ﬁnds‘.the Defendant, Jerry Lee Thompson, guilty of the charge set forth in Count 8
of the Complaint, Assaulf in the Second Degree with 2 Dangerous Weapon.

8. The Court finds the Defendant, Jerry Lee Thompson, guilty of the charge set forth in Count 9

;g_bf the Complaint, Violating an Order for ?mtacﬂpn Whila Ppgsessing a Dangerous Weapon.
9. i’l,‘he Court finds that the existence of ag_g‘mv,aﬁngrf@fctprs bas been proven beyond a
veasopable doubb o Gl
Findings of Fact
The Court herein incorporates by reference the Findings of Fact set forth in the
Memorandum of Decision. R
| -, o Quder
Stearns County Community Correcﬁons_ is c_lirecfcéﬁ" to complete 2 pre-sentence
(nvestigation, and sentencing is set for March 23, 2010, 2310:30 2.

Dated this /9% aay of Decomber 2009:,

Jioki B, Landwehr
Tudge of District Court
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Memorandum of Decision

Findings of Fact

1. On Aprii 11, 2008, Judge Skipper Pearson of the Stearns County District Court issned an

order for protection against Defendant. The OFP expired on April 11,2009
The OFP carried the following conditions: Defendant conld not commit acts of domestic

‘abuse against J acquelyn Thompson 0¥ their children Jayme and Jaycee Thompson; Defendant

'oou}d not directly or indirectly contact Jacquelyn, Jayme oF Jaycee Thompson, whether in

pérson. with or through other persons, by telephone, letter, orin any other Way; Pefendant

could not knowingly come within 200 feet of ] aceuelyn, Jayme of Yaycee Thompson;
Defendant could not enter Jacquelyn Thompson’s residence at 4508 192" Street, South
Haven, MN or any fature residence she would possess; Defendant could not come within one
mile of Jacquelyn Thompson's residence a1 4508 192‘“‘ Qtreet, South Haven, MN.

Defenclant was present at the April 11, 2008 hearing when Judge Pearson imposed the OFP.

Defendant also received a cOPY of the OFF ‘a;thﬁr_parsonally or viamail. Defendant therefore
) knew that the QFP existed.
. Soott Milter, who owned a business cgljle(i_, Interstate Aptomoﬁve, was familila;_wiftlh‘ ..
. Defendant, and in April 200%,‘quegdg;}t told Secott Miller that he “had a plan for J ackie.”

© Scoit Miller asked about whether Defendant would get back to work 8007, and Defendant

replied, “Ip’s pot going to mattet.”

At approximately 1:29 am. o0 Tuesday, May 27, 2008, Wﬂham Bawin Tasto, who ‘worked
for Yellow Cab, picked up an. individual at Anderson Tmckmg in Stearns County, .
Minnesota, The mdmdual mstructed William Tasto to drop him off at the mtersectmn of

County Road 7 and County Road 146: outside 8 residence ¥ w1th a “For Sale’ sign in front of it.

P, 03



DEC ET—ZGOS THU 12 59 PM

FaX NO. P

. 04

6. Jacquelyn Thompson received a phone call at spproximately 10 a.m. on Tuesday, May 27,

2008 informing her that the alarm system for her residence had been tripped. On that same

day, she checked the call log for a cellular phone that ghe owned which was, at that time, in

| the possession of Defendant. The call log displayed that the phone possessed by Defendant

had made three contacts 10 Yellow Cab at approximately 1: 37 a.m. on May 27, 2008.

. Petet Croat lived on County Road 146 and directly south of Jacquelyn Thompson’s

residence. InMay of 2008, Peter Croat had listed his house for sale, and a “For Sale” sign
stoc':'d in front of his residence. At approximately 4 p.m. o Tuesday, May 27, 2008, Peter
Croat looked towards the north end of his property and saw Defendant emerge from the

woods between his property and Jacqueline Thompson’s property- At the time, Defendant
wore a winter Jacket and disclosed to Peter Croat that he spent the night in the woqu after

taking a taxi to Peter Croat’s dnveway Defandant repeatedly told Peter Croat that he wished

1o kill Jacquelyn Thompson and that hﬁfW_Pdﬁeﬂ 2 gun in the woods. Defendant also told
" Peter Croat that he worried about law enforoement.
Scott M%ller’s business, Interstate Aummqtive_, qbnducted au‘qomobile ;;epairs,;tows and
| _ l_ simitar work. Al :appx_'q;thnatcky 10 pay, ont May 27, 2()_08, Scott Mille: towed 2 vehicle from
. Anderson Trucking that. he identified as. Defendant s black Ford Taurus.
On May 28, 2008, Stearms County Dcputy Craig Pogatctmxk met with ] acqueime Thompson
 ai her residence so he could analyze | phone records that she had retneved. Craig Po gatchnik

~ spoke with Defendant on two occamons that day, and Defendant denied coming to Jacqueline

Thompson’s residence. Defendant also denied calling Yellow Cab from his phone but
p;:oyided no _oth_er_ explanation for the presence of the phone calls to Yellow Cabon his

phone.
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10. On Tuesday, August 5, 2008, Jacqueline Thompson entered her garage at approximately 5 :40
an. 50 she could drive to her job with the United States Postal Service. She saw a shadow
chift behind her white Toyota Scion when ghe opened the garage door, and Defendant
emerged from behind her yehicle with a revolver in his lefi pand. Defendant aimed the
revolver at Jacqueline Thompson and fold her to get info hey vehicie.

11 J ayme and Jaycee Thompson neard Jacqueline Thompson scream, and Jaycee Thompson
:thesn alerted Rebecca Voigt, who, af that time, Waé preparing for the day in the bathroom of
‘t'he residence. After identifying Defendant by listening through the door that connected the
house and the garage, Rebecca Voigt locked the cfnor, wanded a telephone 10 Jaycee
Thompson and instructed her to call 911.

12, After Jacqueline Thompson began to SCream, Defandant forcibly gamed entry into
] acqueline Thompson's residence while baheld a weapon to Jacqueline Thompson's back.

13, Defendant ¢ entered the bedroom | and fc.und Jaycee Th,ompson in the closet, speaking on the
phone. Defendant pointed the Weapon § at Rebecoa Vmgt and, in regards to Jaycee Thompson,
asked, “Who is she on. theph,ong with?” .,Thrpugbqqt the morning of August 5, 2008,

Defendant Swung the gun aro_u_nd and would aim it ot whcmaver ne addressed, including
Rebacca Voigt. - | | |
' 14. Upon seeing Jaycee Thompson of, the phone, Defcndant aimed the, A4 rovolver at her and
asked who she had called. Rebecca Vmgt tald Defendam that Jaycee Thompson had called
. f‘Glfandnxa’f, ar_nc_l Jaycee Thompson ‘qhen hung up the phone after Defendant instructed her to

do so.
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15. Defendant left the bedroom and forced Jacquetyn Thompson to accompany him by pulling

her hair. Upon entering the Living room, Defendant threw I acqueline Thompson over a dog
‘ gate and continued pulling her sowards the garage by her hair.

16. Once in the garage, Defendant instructed her fo enter the passenger side of the vehicle, which
faced the entrance 1o the house. When Defendant proceeded around the Scion to enter the
driver side of the vehicle, Jacqueline Thompson fan 1o the door that led to {he house.

17, Jacqueline Thompson opened the door and dove in, and she heard a single shot fire a8 she
crossed the threshold. Jaycee Thompsan, who had just relocated to the living room from the
bedroom, heard the gin shot and saw Jacqueline Thompson lying in the hallway that led
‘from the garage. |

_ .18 I acqueline Thompson & is five feet and £V twa inches tall, Bureau of Cgigninal Apprehension
I 'Invcsugator Joshua Bergerc on's forensm mvestigatmn team rcmoved the bullet gpp_roximatcly
four feet and one inch up the door frame. “ |
19, Jacqueline Thompson re-entered the bedroom after the sipgle gunshot, and Rebecca Voigt
; fanded & loaded. 22 pistol} 1o Iacqug}mgl’hompsqn. ,gqbecgq _Voigt then cl‘ose‘d_th'e bedroom
_dooy and pushed her arm and foot in- front of the door 10 prevent the re-entry of Defendant.
Dc,fendan_t forced his way, into the bedraom and aimed the weapon at Rebecca Vmgt when he
 re-entered the bedroom. s L . L
20. Once. Defendant amved at the threshold of the closei, Jacquelyn Thompson attejmpted to fire
. the 22, but the gun did not fire. Defendant wrestled the 22 away from Jacqueline Thompson
g while Jayme Thompson leapt onio. Defendant and began. to strike his back.
21 After masﬂmg the .22 plstrﬁ away from. J aaquehna Thompson, Defendant bxpught her out to

| ﬁ the garage for a second tme. Jacque cline Thompson intentionally left behind the keys to her
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Toyota Scion {0 delay Defendant, which caused the pair to re-enter the home for a third time.

Defendant sent Jacqueline Thompson pack into the bedroom {0 retrieve her keys, When

Y Iacqueﬁne Thompson could not find them, Defendant istructed her fo find the spare get.

1 Rcbecca Voigt then grabbed the keys, which she had removed from the bedroom, and gave

them 1o Defendant, and Defendant and Jacqueline Thompson then left the residence.

22. 'Defendant aimed the revolver at} acqueline Thompson with his left hand and steered the

Toyota Scion with his right hand as he drove away from Jacqueline Thompson’s residence.
During the drive away from her residence, Jacqueline Thompson dialed 911 and let the
phone sit in her lap, which allowed for the conv ersations between Defendant and her tobe

vecorded by the system that monitors 911 calls.

23.The 911 recordings of August 3, 2008, show Def:ndant?s fronzied and upsct state of mind.

Defendant repeatedly t threatened law enfomemam that he .,would shoot S_acqueiina Thompson

zf the. officers following the Toyota Sq;qq did not cease. following the vehicle.

24\.; After driving around the city of Kimball, Defenda nt slammad on the brakes of the Toyota

3 " Scion, causing collision between that vehicle aud Deputy Nathan Stewart” s squad car. Just

pnor to slamming o0 the brakes, Defendant,‘stated,f‘l, came here pr#pared for this.”

25.‘_’;11.6 collision between I acquehne Thompson’s Toyota Scion and Deputy Nathan Stewart’s

yehicles disabled the Scion and forced I to a stop shortky thereafter. Defendant lost control
of the .44 revolver during the collision, ‘and, once the Sclop_hgd come to 3 S0P, Jacqueline
Thampson Was, able to escape from the vehlole Defendant was subsequentily shot by Wright

‘County Deputy Matthew, Trcmhier

26, The State has proven beyond a reasonable doubt that I’Jefendant attzmpted to cayse the death

_of Jacqueline Thompson by firing at ber; um Defendant consuiared planneﬁ prepared for, or
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? deternnned to commit the act before he committed it that Defendant acted with the purpose

of causing Jacqueline Thompson's death or believed that his act would have that result; that
Defendant’s act took place on ot about August 5, 2008, in Stearns County, Minnesola; that
Defendant took a substantial step toward the First Degres Murder of Jacquelyn Thompson
that went beyond mere preparation; and that Defendant’s actions took place on or about

August 5, 2008, in Stearns County, Minmesota.

7. The State has proven beyond 8 reasonable doubt that Defendant attempted fo cause the death

of I ﬁcqueline Thompson; that Defendant considered, planned,; :prepared for, or determined to
bormnit the act before he committed it; that Defendant acted with the purpose of cansing the
\ dcath of Jacquelyn Thompson o Defendant believed that act would have that result; that
Defendant entered the residence of J acquelme Thompson without het consent and In
k:mwmg vmlatwn ofan OFP that prohiblted s entry; that Defand_a.nt qssaul:;d Jacqueline

Thompson in the garage appurtenam to the tmdence by aiming & revolver at her and firing a

. 44 revolver at her as she {ried 10 flee htm that Defendant commltted these acts with intent to

cause fear in Jacqueline Thompson of death or, immediate bodily harm; that Defendant
assaulted Jaycee Thompson and Rebecca Voigt by aiming 2 revolver at them while in close
proxxmxty, that Defendant mtended 10 placc Jaycee Thompson and Rebecca Voigt in foar of

immediate bodily harm of death, that Det‘ ndant’s actions took place on August 5,2008,in

- Steams County; that in firing ypon: Tacquaiyn Thompsen as Defendant attempted to remove
- her from her residence at gua point © that Defendant dzd an act that was a substqmiaizswp
‘ toward, and more than mere prepavation for, the commission of Murder in the First Degree;

. and that Defendant’s act took pia’cﬂ‘;gﬁ or gbout August 3, 2008, in Stearns Cpm;y._

P, 08



DEC“lT 2009 THU 12:58 P

SEUN— FAY NO.

28. T"Iie State has proven beyond a reasonable doubt that Defendant attempted to cause the death
of Jacqueline Thompson; that Defendant considered, planned, prepared for, ot determined to
commit the act before he committed it; that Defendant acted with the purpose af cansing the
death of Jacquelyn Thompson or Defendant believed that act would have that resuit; that
Defendant, using threats anid a loaded revolver, removed Jacquelyn Thompson from one
place to another without her consent; that Defendant acted for the purpose of committing
great bodily harm against Jacquelyn Thompson; that Defendants actions took place on or
abont August 5 2008; that Defendant did not release Jacqueling Thompson in a safe place;

Ethat in shooting at Jacquelyn Thompson Defendant did an act that was a substantial step
toward and more than mere preparation for, commission of Murder in the First Degree; and
that Defendant’s actions 100K place on Augnst 3, 5, 2008.
29.The State has proven bcyopd g}jeasppalg}g glogbt that pgfexjdant, using ﬂneats_gnd a loaded
revolver, removed J acquelyn Thompson, from one piap';: to another without her consent; that
befendzgnt aoted for the parpose of cém:{ii‘gtipg great bodily harm against Jacquelyn .
~ Thompson;, that Defendants aptions _,tobi; place on pr, abput Augpst 5, 2008; and that
_ Defendant did not release Jacqueling Thompson ina safe place. ’
3(3, The State has proven beyond a reasowale doubt that Dcl‘endant entered the résidencg of
, Jacqueline Thompson without her. consant and in k{igvg&ng :y;ola_n,m; of an _C)"‘xffP,t}-Lat. o
. ‘ prohibit_cd his entry; thst 'Deﬁgndam‘gss_aq};gg I acqge]i\ne Thompson in the garage
appurtenant {0 the residence by aimiag arevolver at h}:r and firing a 44 revolver at her as she
% tried to flee him; that Defendant ¢ commttted these. acts with intent to cause fear in Jacqueline
Thompson of death or immediate bod}ly harm; that, Defendaut assaulted Jaycee Thompson

. and Rebecca Voigt by aiming 8 rgyokver_ at themn while in cloge proximity to them; that

P, 08
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Defendant intended to place Jaycee Thompson and Rebecca Voigt in fear of immaediate
bodﬁy harm ot death; and that Defendant’s actions took place an August 5, 2008.

31, The State has proven beyond 8 reasonsble doubt that Defendant assaulted Rebecca Voigt by
aiming a revolver at her at least two times during his entries info Jacquelyn Thomp son's
vesidence; that Defendant intended to cause fear in Rebecca Voigt 6f immediate bodily harm
or death; that Defendant used a loaded revolver, which is 3 weapon capable of producing
death or great bodily harm, and that Defendant’s actions took place on August 5,20081n
Stesrns County; Minnesota.

32 The State has proven beyond a reasoniable do doubt that Defendant assaulted Jaycee Thempson

by aiming a revolver ut her in point blank range; that Defendant intended to cause fear in

J aycee Thompson of immediate badﬂy harm or dealh that Deﬁsndant used a 1oaded revolver,
Wh}ch is @ weapon capable of producmg death or great bodﬂy harm, and that Defendant s

_ ,actions took place on August 5 2008 in Steams Coun Ly, anesota

13, The Stata has proven bayond Y reasnnahle do bt that an Order For Pmtecnon was in place;

that Dcfend_a,nt violated the cundttzons of me OFP; that Defe dant knew of the exi stenca of

| the OFF; that while violating the OEP, Defendant possessed 2 dangerous weapor,
spactﬁcally a loaded revolver, wluch isa WEBPOD capable of producing death or great bodily
hamy;, and that Defendant’s violations of the OFF oceurred on August 5, 2008.

34, The State has proven beyond a reasopable doubt that aggravating factors exist.

10
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Discussion
® Undeﬂymg offenses.

. The evidence and testirony presented af trial require that Defendant be found guilty of
the charges against him. While the defense did not dispute the allepations leading to the charges
contained in Counts 5 —9, the State carried its burden of proof on Counts 1,3 and 4 as well.

The conduct of Defendant mandates 2 finding of guilt. Three months prior to August 5,
2008, Defendant emerged from the woods neighboring Jacqueline Thotmpson’s residence after
spending the night theve. Circumstantial evidence indicates, beyond a reasonable doubt that
Defendant took a taxi to an arca in close proximity t0 Jacqueline “Thompson's residence and then
mpped her alarm system in what the Court would characterize as a pratice mn for the August 5,
2008 incident. At the time of this first moxdemt 'Defandant made several threaténing statements
directed towards I acquehne Thompson, mcludmg explicit assertions that he wished to kill her.
© Defendant's conduct on the day ¢ of these offenses crimes is eVen MOTE telling. Defendant
wanced through' the woods on August 5 2008 wuh a headl p on his head and gamed gocess 1o
I acquelme Thompson 5 garage ata tlmu thax he had reason 10 Kknow she would be ieavmg for
work, He carried a revolver, with hnn mto the garage and later fired 2 shot inthe munedtate
vtmmty ofd acquehne Thompson as she attempted to ﬂee from hxm The bullet gl_anted itselfina
door frame approxmmtely four feet and one lnch above the floor. This ocoutred at
apﬁ:oximateiy the same time that J acq;lelme Thompsan dove thtough the doot .framq‘ 5 th:resh:qld
as she aftem ted to escape. If she had been loc ted in frnnt of the door frame, ]aeq e:hne
, Thompson who stands five feet and two mches tall wnu]d have been struck in her forso.
fpef;ndant s act of firing a revelver, in suc‘n close prammity to Jacqueline Thompson qonstmxtcs a

?éubstmxtia‘l step towa_;e}s the commxssion of har premcdztated murdet.

3 Count 2 was dismissed by the State priar o the date of trial.

i1
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Defendant’s conduct in sraveling to and spending the night in close proximity to
Jacqueline Thompson's Tesidence on May 27, 2008, combined with his conduet and statements
on August 5, 2008, including his firing of a weapon at J acqueline Thompson, establish
Defendant’s premeditated intent to kill Jacqueling Thompson and mandate findings of guilt on
Counts §, 3 and 4. |
b, Aggravating factors.

The State secks an Upw ard departyre from the Minnesota Sentencing Guidelines pursnant

1o an Stat. § 244.10 based upon the following ageravating factors:

1, Whether Defendant’s offense(s), or a portion shereof, occurred within the
victim's home.
2. Whether Defendant’s offense(s) oceurred within the actual presence of the
yictime’ children.
3, ‘Whether Defendant used a fircanm to.commit the offenses.
4. Whether Defendant 8 offﬁnse(s) was (wcm) comrmtteé ina pamculaﬂy
 .serious manner. - - -

. Aggravating factors st be based oﬁ qu’ciﬁc facis that render 2 crime more serious than is

- typical, The underlying offenses: in tlns case are very sermus crimes by themselves.

. The purpose of the Minnesota Sentencing Guidelines is to establish rational and consistent
standards in order_fa reduce sentencing disparity. Minnesota Sentencing Guidelines I Minnesota

S'entenoing Guidalmcs,ﬂ.D.z(b) sets-forth “a nonexclusive list of reasons which may be used as

reasons for departure.” * Minnesota Sentencing- Guidelines cmt. 11.D.201; State v. Spa in, 590

N W. 2& 85, 89 (Minn, 1999) The reasons for deparfure from the guidelines “are intended to
descnbe speciﬁc smxatmns mvolvmg only a small number of cases > State v. Schantzsn, 308
N.W.2d 484, 487 (an 1981) “The purpost:s of the scutcncmg guzdelmes will not be served if
the trial courts generally fazl to apply the presumptwe septiences  found i the gmdelmes. Spain,

550 N.W.2d at 88. Aggravatu.pg factors wust be based on specific facts to @ crime that are

b 12
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s1gmﬁcant1y «ore serious than typica » and there must be substantial and compelling
circymstances in the record to. justify a departure. Rairdon v. State, 557 N.W.2d 31 8, 326 (Minn.
1996). The digtrict court needs only one valid basis to support an upward departure. See State V.
Jeno, 352 N.W.2d 82,85 (M. App. 1984)-

i Tnvasion of victim’s Zone of privacy.

Any invasion of Jacqueline Thompson's Zone of privacy serves 2s 3 lesser-included offense
of threc crimes comymnitted by Defcndaut. Specifically, Defendant committed the erime of
Violaung an Order for Protection While Possessing & Dangerous Weapaon, which required,
amoug other elements, 2 finding that Defendant entered ] acqueline Thompson's residence.

Addltmnally the crime of Burglary in the First Degree -~ Assault to a Person in the Building or

on the Pmperty reqmred tha,t among other eleme.nts a ﬂndmg that I)efendant entered Jacquelyn

Thompson § resxde_nce w1thout her consent and commtttsd an assault on an mdmdual therem
~ The crime of Attempted Murder in the First 'Degree - Infont — While Comrmmng a Fclany :_
(Burg}ary} simil g{:iy requn*ed that I)efendant enter Jacqueline Thompson’s residence without
consént and commit 2 subsequent assatﬂt, among other elemeuts

Defendant needed to enter J acquelyn Thompson § zone of privacy 10 to comms,t thasg three
crimes ’I‘herefore thc Court declmcs to ;Fmd tha aggravating factor of invasion of zons of

prtvacy for those offenses, since {t}he TeRsons used for departmg must not themselves be

 elements of the underlying crime.”” State £ Blanc:he 696N W 24 351, 378-79 (an 2005)

‘ o B Presence of children. |
While Det‘andant assaulted Rebecca Voigt the State has not proven beyond 2 reasonabie

doubt that the assault against ber was cqmmrm?c} inthe actyal presence of her c‘mldren Gavm and

‘Mason. When Defendant assaulted Rebecca Voigt by aiming the 44 revolver af her on two

13
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| chﬂdxen

occasions, her son Gavin remained in the living room and Mason remained in an adjacent ro0m
with the door shut. The State did not prove beyond 2 reasonable doubt that the children heard or
saw Defendant commit an assavlt against their mother.

- However, another consideration for the presence of children is whether the victim was

‘pamsulaxly yulnerable because he or she felt compelled o yemain in a dangerous situation to

fulﬁn a duty to children. See State v. Johnson, 450 N.W.2d 134, 135 (Minn. 1990); see also
State v. Vance, 765 N.W.2d 390, 394-95 (Minn. 2009). Rebecca Voigt feared for her children’s
safety during Defendant’s infrusion into the residence on August 5, 2008, Furthermore, Rebecea
Voigt remained with her children in the house after Jayme and Jaycee Thompson had left the

residence, and she also feft the bedroom and spoke with Gavin Voigt in the living room after

Defendant exited into the garage for the ﬁrst ume ’I‘tus evidence demonstrates Re! R beoca Vmgt 8

respensibility to her two 5018, Ga.vm and Mascm Thls rasponmbmty made Rebcoca Voigt,

particulasly vulnerable, ‘whizch‘sqpppﬂs ;ha'fmd1x}g of an aggravated factor for the presence of

TP
FRE

Gavin and Mason Veoigt weren 't the only chﬂdrcn prelem during Defendant’ 8

mmlsszon of the offenses. Jayme and Iayoee Thompson both heard Dafandam fi re d gun in the

| garage of the rcsadenca and, they wzmassed Defendant aun a 44 revolver at tlmr mother, pull

her hsur and throw her over a dog gale.

The connmssmn of these offenses in fmnt of J ayme Thompson constitutes an aggravating

Vfactar Defenciam may have violated the QFP in _ragards ’_tf; Jayme Thompson,'but the

qanml ssmn of that offease did not’ mclude mﬂicting the fear exper enced by Jayme Thompson

f;om witnessing the attempted murdar and kidnappmg of her mother.

14
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Defendant assaulted Jaycee Thompson. She heard the gunshot in the garage and snffered
{he same terror experienced by her sister Jayme Thompson; Jaycee Thompson also suffered the
fear of imminent podily harm or Jeath when Defendant aimed the .44 revotver at her in point
plank range. While the assaslt against Jaycee Thompson does not congtitute a tesser offense of
Defendant’s attempt to murder Jacqueline Thompsan and viee-verss, the fear that Jaycee
Thompson experienced at hearing the gunshot Was similar to the fear she experienced when
Defendant assanlted her. This prevents the finding of an aggravaﬁng factor even though
Defendant  attempted to murder and kidnap J acqueline Thompson. in Jaycee Thompson's
presenw pecanse a “district court may not base an wpward depamn'e on facts that, while not
necessary to satisfy the elemen nts of the offense in question, Were nonetheless contemplated by

the legislature when it set the purishment for the offense being gentenced.” State V. Edwards,

774 N.W.24 596, 602 (Minn. 2009): .

i, Use of a fircarm to coimmt the offeﬁses.
The use of a firearm to commit ﬂxgsé offenses bgrqm constitutes a1 aggravating factor, at
least with respect to counts 5 through 9.
v, Cemmissmn of the. offenses in aggravated, atypical manners.

‘ Dcfeadant s conduct in commit mg these offenses constltutes an aggravating factor due

o the threat posed to mdlvxduals that Defendant did not victimize. Gavin and Mason Voigt were

%16; located in the, garage when Defendant | ﬁred the shot aud were not in the bedroom when
ﬁgfgpdax}t assa};lted Jaycee Thompson § and Rebeeca Voxgt However, Defendant swung the gun
arétmd throughont the moming of Angust 5, 2008 whlle he came in and out of the house on three
lseparate occasions. A bullet fmm the revolver, including the one that Defendant fired in the

garage, had the potentiat to stnke unmtended taxgcts m ather Tooms.
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Gavin and Mason Voigt were hoth located on the first floor of the house, with the former
located in the living room and the latter in an office that had been converted into 2 bedroom. At

ﬂne txme Defendant dxscharged fhe .44 revolver in the directign of the house, Gavin Voigt was

;loaated in a room across the house from the door that wag strucl by Defendant’s fired shot. The

: Supreme Court of Minnesota has “repeatedly held that the risk to Dystanders is an appropriate

factor for courts to consider when determining the seriousness of a crime.” Edwards, 774
N.W.2d at 607.

“In violating the OFP, Defendant foreibly entered Jacquelyn Thompson’s residence by
preaking through a door between the home and garage. Among other provisions, the OFP
prevented Defendant from coming within one mile of Jacquelyn Thompson's tesidence, and it
also prevented Defendant from having any contact with EJ acquelyn, Jaymee or Jayoee Thompsoi

Defendant violated the terms. of the OFP i o5} atypmal mannet by busting through a locked door

whi}e he‘q:arried_ a Ioaded 44 revoiver, saulnng one af thc parties of the OFFP and attempting to

' murder another party 10 the OFP.

Defendant ass-.au'ited Rebecca Vmgt and Iayceﬁ Thompson by threatening tl}cm with 2

1oaded A4 revolver Whlle tms conduct ls hamo 5 the use of a ﬁrearm 1s an element of Assault

| m the Second Degree with a Dangerous Weapon and, therefore, is notan aggravating factor.

In committing Burglary in the Fxr t Deg:ee Assault toa Person in the Buil;}ing ot on the

- Property, Defendant forced entry mto thc home wl:ule armed w:th a 44 rcvoiver assaulted two

individuals and attempted 10 murder 3 tlurd mdwzdwﬂ ’I‘hus h1s actions went far beyond the
¢lements of fhe offense and oonstxtute an aggravatm_g faqtor

_Dcfendant. 5 lqdnappmg of I acqwehne ’I’hampsor; resulted m Defend ant exposmg pohca

officers o @ risk of injury and causmg an ac:cxdem hetween a squad car and the Toyota Sclon that
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he drove. Since 2 Kidnapping typically does not include a high-speed collision and threats to law
enforcement, Defendant commitied Kidnapping to Commit Great Bodily Harm/Terrorize in an
aggravated manner.

Furthermore, Defendant committed the three attempted murder charges in an aggravated,
atypmal manner, In comnrnitting these offenses, Defendant put at risk his own tWo children, the
Isnyéar-old Jayme and 12-year-old Jaycee, 85 well as Rebecca Voigt and her two young
chil&rau. |

quclusion
For fhe reasons outlined above, Defendant is found guilty of the charges set forth in
Counts 1 and 3~ 9 of the Complaint. Additionally, Defendant’s commission of his crimes in the
actual presence of children, the, use of a firearm to eammlt the offenses and the particulaﬂy
senoaxs manner of the crimes ccnsutute aggravatmg factors. The Court, while finding the
exxstencc of aggravatmg factors, rcserves any determin atmn as 10 whether or not those factors
should be used fo depart’ from the sentencmg gutdelmﬁs, the Court acknowledges that. the
‘_ ;i;esc;nce of aggravatmg factors does not mandate a senteming departure. h

st

V.EL.
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